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does not relieve a covered entity from
the obligation to comply in all respects
with the nondiscrimination provisions
of Title VII of the Civil Rights Act of
1964, 42 U.S.C. 2000e et seq., the Equal
Pay Act of 1963, 29 U.S.C. 206(d), the
Age Discrimination in Employment
Act of 1967, 29 U.S.C. 621 et seq., Title II
of the Genetic Information Non-
discrimination Act of 2008, 42 U.S.C.
2000ff, et seq., or other sections of Title
I of the ADA.

(6) The ‘‘safe harbor’ provisions in
§1630.16(f) of this part applicable to
health insurance, life insurance, and
other benefit plans do not apply to
wellness programs, even if such plans
are part of a covered entity’s health
plan.

[66 FR 35734, July 26, 1991, as amended at 81
FR 31139, May 17, 2016; 83 FR 65296, Dec. 20,
2018]

§1630.15 Defenses.

Defenses to an allegation of discrimi-
nation under this part may include,
but are not limited to, the following:

(a) Disparate treatment charges. It may
be a defense to a charge of disparate
treatment brought under §§1630.4
through 1630.8 and 1630.11 through
1630.12 that the challenged action is
justified by a legitimate, nondiscrim-
inatory reason.

(b) Charges of discriminatory applica-
tion of selection criteria—(1) In general.
It may be a defense to a charge of dis-
crimination, as described in §1630.10,
that an alleged application of quali-
fication standards, tests, or selection
criteria that screens out or tends to
screen out or otherwise denies a job or
benefit to an individual with a dis-
ability has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot
be accomplished with reasonable ac-
commodation, as required in this part.

(2) Direct threat as a qualification
standard. The term ‘‘qualification
standard” may include a requirement
that an individual shall not pose a di-
rect threat to the health or safety of
the individual or others in the work-
place. (See §1630.2(r) defining direct
threat.)

(c) Other disparate impact charges. 1t
may be a defense to a charge of dis-
crimination brought under this part

§1630.15

that a uniformly applied standard, cri-
terion, or policy has a disparate impact
on an individual with a disability or a
class of individuals with disabilities
that the challenged standard, criterion
or policy has been shown to be job-re-
lated and consistent with business ne-
cessity, and such performance cannot
be accomplished with reasonable ac-
commodation, as required in this part.

(d) Charges of mot making reasonable
accommodation. It may be a defense to a
charge of discrimination, as described
in §1630.9, that a requested or nec-
essary accommodation would impose
an undue hardship on the operation of
the covered entity’s business.

(e) Conflict with other Federal laws. It
may be a defense to a charge of dis-
crimination under this part that a
challenged action is required or neces-
sitated by another Federal law or regu-
lation, or that another Federal law or
regulation prohibits an action (includ-
ing the provision of a particular rea-
sonable accommodation) that would
otherwise be required by this part.

(f) Claims based on transitory and
minor impairments under the ‘‘regarded
as’ prong. It may be a defense to a
charge of discrimination by an indi-
vidual claiming coverage under the
“regarded as’ prong of the definition of
disability that the impairment is (in
the case of an actual impairment) or
would be (in the case of a perceived im-
pairment) ‘‘transitory and minor.” To
establish this defense, a covered entity
must demonstrate that the impairment
is both ‘‘transitory’” and ‘‘minor.”
Whether the impairment at issue is or
would be ‘‘transitory and minor” is to
be determined objectively. A covered
entity may not defeat ‘‘regarded as’
coverage of an individual simply by
demonstrating that it subjectively be-
lieved the impairment was transitory
and minor; rather, the covered entity
must demonstrate that the impairment
is (in the case of an actual impairment)
or would be (in the case of a perceived
impairment) both transitory and
minor. For purposes of this section,
“transitory’’ is defined as lasting or ex-
pected to last six months or less.

(g) Additional defenses. It may be a de-
fense to a charge of discrimination
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§1630.16

under this part that the alleged dis-
criminatory action is specifically per-
mitted by §1630.14 or §1630.16.

[66 FR 35734, July 26, 1991, as amended at 76
FR 17003, Mar. 25, 2011]

§1630.16 Specific activities permitted.

(a) Religious entities. A religious cor-
poration, association, educational in-
stitution, or society is permitted to
give preference in employment to indi-
viduals of a particular religion to per-
form work connected with the carrying
on by that corporation, association,
educational institution, or society of
its activities. A religious entity may
require that all applicants and employ-
ees conform to the religious tenets of
such organization. However, a religious
entity may not discriminate against a
qualified individual, who satisfies the
permitted religious criteria, on the
basis of his or her disability.

(b) Regulation of alcohol and drugs. A
covered entity:

(1) May prohibit the illegal use of
drugs and the use of alcohol at the
workplace by all employees;

(2) May require that employees not
be under the influence of alcohol or be
engaging in the illegal use of drugs at
the workplace;

(3) May require that all employees
behave in conformance with the re-
quirements established under the Drug-
Free Workplace Act of 1988 (41 U.S.C.
701 et seq.);

(4) May hold an employee who en-
gages in the illegal use of drugs or who
is an alcoholic to the same qualifica-
tion standards for employment or job
performance and behavior to which the
entity holds its other employees, even
if any unsatisfactory performance or
behavior is related to the employee’s
drug use or alcoholism;

(5) May require that its employees
employed in an industry subject to
such regulations comply with the
standards established in the regula-
tions (if any) of the Departments of De-
fense and Transportation, and of the
Nuclear Regulatory Commission, re-
garding alcohol and the illegal use of
drugs; and

(6) May require that employees em-
ployed in sensitive positions comply
with the regulations (if any) of the De-
partments of Defense and Transpor-
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tation and of the Nuclear Regulatory
Commission that apply to employment
in sensitive positions subject to such
regulations.

(¢c) Drug testing—(1) General policy.
For purposes of this part, a test to de-
termine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by a covered entity to its job ap-
plicants or employees is not a violation
of §1630.13 of this part. However, this
part does not encourage, prohibit, or
authorize a covered entity to conduct
drug tests of job applicants or employ-
ees to determine the illegal use of
drugs or to make employment deci-
sions based on such test results.

(2) Transportation employees. This part
does not encourage, prohibit, or au-
thorize the otherwise lawful exercise
by entities subject to the jurisdiction
of the Department of Transportation of
authority to:

(i) Test employees of entities in, and
applicants for, positions involving safe-
ty sensitive duties for the illegal use of
drugs or for on-duty impairment by al-
cohol; and

(ii) Remove from safety-sensitive po-
sitions persons who test positive for il-
legal use of drugs or on-duty impair-
ment by alcohol pursuant to paragraph
(c)(2)(i) of this section.

(3) Confidentiality. Any information
regarding the medical condition or his-
tory of any employee or applicant ob-
tained from a test to determine the il-
legal use of drugs, except information
regarding the illegal use of drugs, is
subject to the requirements of
§1630.14(b) (2) and (3) of this part.

(d) Regulation of smoking. A covered
entity may prohibit or impose restric-
tions on smoking in places of employ-
ment. Such restrictions do not violate
any provision of this part.

(e) Infectious and communicable dis-
eases; food handling jobs—(1) In general.
Under title I of the ADA, section
103(d)(1), the Secretary of Health and
Human Services is to prepare a list, to
be updated annually, of infectious and
communicable diseases which are
transmitted through the handling of
food. (Copies may be obtained from
Center for Infectious Diseases, Centers
for Disease Control, 1600 Clifton Road,
NE., Mailstop C09, Atlanta, GA 30333.)
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